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22313-1450 
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Date: .TamiarvIX 2008 /GrCBPry V Madden/ 

Signature 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

PETITION UNDER 37 C,F>R. 1.181 REQUESTING 
WITHBRAWAL OF THE HOLDING OF ABANDONMENT AND REQUESTING 
WTTHDRAWAL OF THE HOLDING OF NON-COMPLIANT APPEAL BRIEF 



Dear Sir: 

Responsive to the Notice of Abandonment mailed November 21, 2007 (copy enclosed). 
Applicant respectfully requests withdrawal of the holding of abandonment, as well as withdrawal 
of the holding of non-compliant appeal brief, for the reasons set forth below. 
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According to the Notice of Abandonment, the present application was abandoned 
allegedly for Applicant*$ failure: 

*'co provide an amended brief or other appropriate correction. The proposed 
amendment to claim 17 was not entered because it raised new issues. The record 
fails to show that the examiner agreed to enter the proposed changes to claim 17 
upon appeal." 
Notice of Abandonment, November 21, 2007 

SUMMARY 

Applicant disagrees, Tlie record actually does show an agreement between the Examiner 
and the Applicant to enter the proposed changes to claim 17, albeit before yet another examiner 
reassignment. Applicant notes that the '"record" must include not only the Patent Office part of 
the record^ but also the Applicant's submissions. Applicant timely submitted an Interview 
Summary indicating an agieement with Ejtarainer, and the Examiner never submitted anything 
conti ary to the Applicant's Interview Summary, nor did the Examiner inform the Applicant that 
the Examiner disagreed with Applicant's Interview Summary that documented an agreement to 
enter the amendment to claim 1 7. 

In any case, for the Office to have waited two years to contact the Applicant is in itself an 
unreasonable delay, but when considering that Applicant actually filed a Response to the Notice 
of Non-Compliant Appeal Brief on December 1, 2005, for which no reply was ever made to 
Applicant, and for the Office to wait two years and then to merely send a Notice of Abandonment 
without a telephone call, appears to be an attempt to clear tlie docket of a forgotten case of an 
Examiner who is no longer with the Office. To now reassign the case and simply send a Notice 
of Abandonment, more than two years after filing an Appeal Brief, is unconscionable. It is also 
noted that the newly assigned Examiner did not make any attempt to contact the Applicant by 
phone prior to sending the Notice of Abandonment. It is also noted that the Office's own form 
for tlie Notice of Abandomnent states thereon that "petitions to revive under 37 CFR 1.137(a) or- 
(b), or request to withdraw the holding of abandonment under 3 7 CFR 1.181, should be promptly 
filed to minimize any negative effects on patent term." Surely then the Office should equally act 
promptly and not delay for two years responding to the Applicant's submission of December 1, 
2005. 

DETAILED REQUEST 

Responsive to tlie Notification of Non-Compliant Appeal Brief mailed November 2, 
2005, Applicant timely filed, on December 1, 2005, a response to the Notification of Non- 
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Compliant Appeal Brief. As noted in the December 1, 2005 response, the Applicant conducted a 
Telephone Interview with the Exattiinei- on August 17, 2005. The record shows that during the 
Telephone Interview, the Examiner stated only that the amendments filed by the Applicant in the 
After-Final Amendment of April 25, 2005 could not be entered because of informalities adlh 
respect to claiTn^ 19. and 25 (emphasis added). Nowhere on the record is it shown that the 
Examiner disagreed with the proposed amendment to claim 17 before the Notice mailed 
November 2, 2005. Apparently, the Office changed examiners during this period. 

During the Telephone Interview, the Applicant verbally conveyed the proposed 
amendments to the Examiner, and the Examiner stated that there would not be any issue with 
respect to the entry of the proposed amendments and acknowledged that the amendments would 
overcome the informalities and place the application in condition for appeal. (See Response to 
Notification of Non-Con^liant Appeal Brief. 12/1/OS). This shows that, prior to appeal, the 
Examiner did agree to enter the proposed changes to claim 17 on appeal. Accordingly, in 
response to flie Telephone Interview. Applicant filed a subsequent After-Final Amendment, dated 
August 17, 2005, which coiTected the informalities presented by the Examiner with respect to 
claims 5, 19, and 25. At the time of filing the Appeal Brief on August 23, 2005, Uie Applicant 
had no reason not to believe the Examiner and believed that Ae After-Final amendment dated 
August 17, 2005 was entered, as per the agreement referenced in the Telephone Interview. 
Hence, since there was an agreement, and Applicant did document that agreement, and there is no 
indication on the record by the Examiner to the contrary before the November 2, 2005 Notice, it 
is believed that the After-Final amendment dated August 17, 2005 was entered and that the 
Appeal Brief, filed August 23, 2005. is in compliance with 37 CFR 41.37 with respect to claim 
17. Because the Appeal Brief filed August 23. 2005 is in compliance with 37 CFR 41.37, 
Applicant believes that the Notice of Non-Compliant Appeal Brief should never have been 
issued, and thus, no further response from the Applicant should have been necessary. 

Reviewing the file histoiy of this application shows a previous examiner reassignment 
had also been detrimental to Applicant. As the record indicates, in a Response filed March 15, 

2004, the undersigned documented an interview with the Examiner in which the Examiner had 
agreed to withdiaw the finaliQ' of the Office Action mailed February 11, 2004. After another 
year, and a new Examiner, Applicant received another Final Office Action mailed February 23, 

2005. Once again, the new Examiner did not acknowledge what the last Examiner did, nor did he 
even respond to the Interview Summary contained in Applicant's response. 
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Additionally, the Examiner incorrectly stated that claim 17 introduces an amendment that 
was refused entry because it raised "new issues." As Applicant previously explained, a review of 
the claims will indicate that the proposed amendment to claim 17 was previously considered (see 
claims 8, 10, 24 - as one skilled in the art will readily recognize 300 MH^: to 3 GHz is the 
frequency range; March 15, 2004 Response), That is exactly why the previous Examiner had 
agreed to enter the amendment to claim 17, as is reflected by Applicant's Interview Summary in 
the responses filed August 17, 2005 and December 1, 2005. Also see Appeal Brief filed August 
23, 2005, in which Applicant reasserts the agreement reached with the previous Examiner thereby 
stating that the §101 and §1 12 rejections had been overcome by its After-Final Amendment. See 
Februaiy 23. 2005 Final Office Action rejecting claim 17^22 under 35 USC §101and 35 USC 
§112. 

Accordingly, for the reasons set forth above. Applicant requests withdrawal of the 
holding of Non-Compliant Appeal Brief, along with withdrawal of the holding of Abandonment. 

In order to avoid any further delay. Applicant requests that the Office telephone the 
undersigned to expedite any unresolved matters with regard to this application. 

Respectfully submitted, 

/Timothy J. Ziolkowski/ 

Timothy J, Ziolkowski 
Registration No. 38,368 
Direct Dial 262-268-8181 
tjz@zpspatents.com 

Dated: January 17,2008 

Attorney Docket No.: GEMS8081.091 



P.O. ADDRESS: 

Ziolkowski Patent Solutions Group, SC 
136 South Wisconsin Street 
Port Washington, WI 53074 
262-268-8100 
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NOTinCATION OAtfi 



I 



DSU VERY MODE 



wnmm BLECTROwrc 

Please find below and/or attached an Oflice cdmmunicatioa concerning this application or proceeding. 
The time period for reply, if any, is set in. the attached communication. 

Notice of the Office communication was sent elecd^nically on above-indicated "Notification Date" to the 

following e-mail addres5(es): 

info@zpspatent8.com 

rlt@zpspfttents.com 

klb@zp^patents.com 



Docketed by: 

PTOL-^OA CAev, 04/07) 
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Notice of Abandonment 


Application Ho. 

10/063.550 


Appllcant(&) 
BOSKAMP. EDDY B. 


Examiner 
Ruth 8. Smith 


Art Unit 

3737 





- ffte NMUNQ DATE of this cwtmunkmilM efipwrs on tho oovor shM wHh m comaponttmco ^daress-^ 

This application is abandoned fn view of: 

1 . SI Applicant's failure to timely Hie a proper reply to the Qffioe letter mailed on n2Novambar20os. 

(a) □ A reply was received on (with a Certificate of Mailing or Tran3in!$$(on dated ), which is after the expifation of Ih© 

period for repJy pncluding a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on , . but It do0$ not constitute a proper reply under 37 CFR 1.113 (a) to the final rejection, 

{A proper reply under 37 CFR 1-113 to a final rejection consists only of: t1) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed l^oHee of Appeal (with appeal fea); or (3) a timely filed Request lot 
Continued Examination (RCE) in compliance with 37 CFR 1 .1 14), 

(c) □ A reply was received on but It does not constitute a proper reply» or a bona fide attempt at a proper repty. to the non- 

final rejection. See 37 CFR i .85(a) and 1 .11 1 . (See explanation in box 7 belovi^. 

(d) □ No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee» If applicai)le, wItWn the statutory period of three months 

from the mailing date of the Notloe of Allowance (PTOL-flS). 

(a) □ The issue fee and publication fee, If applicabfo, was reoelvecl on (with a Certificate of Mailing or Transmission dated 

which is after the expiration of the statutory period fbr payment of the issue tee (and publication fee) set In the Notica of 



Allowance (PTOL-85). 

(b) □ Tha submitted fee of g is insufficient A balance of $ is due. 

The issue fee required by 37 CFR 1,18 Is $ . The publication fee» If required by 37 CFR 1.18(d). is $ — 

(c) □ The iss\ie fee and pubtication fee, if applicable, has not been received. 

Applicant's failure to Wmely file corrected drawings as required by. and within the three-month period set In, the Notice of 
AllowatJility (PTO-37). 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated _^ — J, which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received, 

4. □ The fetter of express abandonment which is signed by the attorney or agent of record, the assignee of the er\tife Interest, or ail of 

theappHcantft. 

5. □ The letter of express abandonment which Is signed by an attorney or agent ^Ing in a representative capacity under 37 CFR 

1 .34(a)) upon the filing of a continuing application. 



6. □ The decision "by the Board of Patent Appeals and Interference rendered on . 

of the decision iias expired and there are no allowed claims. 

7. EI The reason(3) below: 



, and because the period for seeking court review 



Applicant failed to provide an amended briefer other appropriate correction. The proposed amendment to claim 17 
was not entered because It raised new Issues. The record fate to sho w thjat the exam iner agf;e§djo enter trjp 
proposed changes to clainn 17 upon appeal." — --^3"-^-— - . • 




Ruth S. Smith 
Primary Examiner 
Art Unit: 3737 



Peililons to revive under 37 CFR 1 ,1 S7(a) or (b), or requests to wlllicf raw ths holding of abandonment uwfsr 37 CFR 1 .1 SI , shoold be prompily filed to 
minimize any negaiivBeffBcis on patsnitemi. . - I 



U.S. PAtfiAt and TrAtfomamofftc^ 
PTOL'1432(Rev. 04-01) 



Notice of Abandonment 
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